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United States District Court,
S.D. New York.
UNITED STATES OF AMERICA,
v.
Solomon KAPLAN, Defendant.
No. 02 CR. 883(DAB).
Nov. 22, 2005.
MEMORANDUM & ORDER
BATTS, J.
Defendant Solomon Kaplan moves for bail pending appeal of his conviction after a jury trial on April 19, 2004 on seven counts of conspiracy, mail fraud, false statements regarding health care, health care fraud, witness tampering, and false statements. Defendant was sentenced by this Court on August 29, 2005 to 27 months of imprisonment. His surrender date of October 31, 2005 is currently stayed, pending the Court's decision on this motion. For the following reasons, Defendant's motion is GRANTED.
 Under 18 USCS §  3143(b), which pertains to release pending appeal by the defendant, a court must order that a defendant sentenced to a term of imprisonment be detained during appeal, unless it finds that the defendant is not likely to flee or pose a danger to the community if released, and: 
(B) that the appeal is not for the purpose of delay and raises a substantial question of law or fact likely to result in-- 
(i) reversal, 
(ii) an order for a new trial, 
(iii) a sentence that does not include a term of imprisonment, or 
(iv) a reduced sentence to a term of imprisonment less than the total of the time already served plus the expected duration of the appeal process.
 18 USCS §  3143(b). See also United States v. Randell, 761 F.2d 122, 125  (2d Cir.1985) ("substantial question" under §  3143(b) is "a 'close' question or one that very well could be decided the other way") (quoting United States v. Giancola, 754 F.2d 898, 900-01 (11th Cir.1985)).
 The parties appear to agree that the Defendant is not a flight risk, that he does not pose a danger to the community, and that he is not appealing for purposes of delay. The matter in dispute is whether Defendant has raised "substantial questions" on appeal that are likely to result in reversal or a new trial. Defendant contends he has raised three substantial issues of law pertaining to (1) whether there was a sufficient factual basis for a jury instruction on conscious avoidance; (2) whether the definition of "corrupt persuasion" given to the jury was adequate in light of the meaning recently announced in Arthur Andersen LLP v. U.S., 125 S.Ct. 2129 (2005); and (3) whether an out-of-court statement admitted into evidence was in violation of confrontation clause pursuant to Crawford v. Washington, 541 U.S. 36 (2004).
 As to the first issue, Defendant argues that the conscious avoidance instruction should not have been given in light of the Government's theory at trial that Defendant had actual knowledge of the fraud. Defendant argues that, "the government's theory of actual knowledge, coupled with the contested jury instruction and lack of factual support for it, improperly let the jury choose between two different ways to convict the defendant: either he actually knew about the fraud and was an active member of the conspiracy as the government contended, or--if you don't buy that--he at least should have known about the fraud by [asking questions]." (Def.'s 11/14/05 Letter Brief at 8.) The Government argues that the evidence at trial overwhelmingly establishes that the Defendant "deliberately closed his eyes to what was readily apparent." (Gov.'s 10/31/05 Letter Brief at 12.)
The Second Circuit found in U.S. v. Ferrarini, 219 F.3d 145, 157 (2d Cir.2000) that because a jury may find actual knowledge, does not necessarily mean that it also can find conscious avoidance. The court in Ferrarini further stated, "Since we have held that conscious avoidance cannot be established when the factual context should have apprised [the defendant] of the unlawful nature of [his] conduct--and have instead required that the defendant have been shown to have decided not to learn the key fact--such a result might constitute reversible error." Id. (internal quotation marks and citations omitted). The question of whether evidence proves actual knowledge or conscious avoidance "is a fine line--precisely the type of fine line that makes the decision to give the conscious avoidance charge a "close' question." See U.S. v. Tunick, 98 Cr. 1238, 2001 U.S. Dist. Lexis 2911, at *8 (S.D.N.Y. Mar. 22, 2001). Despite the Government's contention that there was significant evidence of "red flags" that should have alerted Defendant to the fraud, Defendant has raised a substantial question as to whether it was shown at trial that he deliberately avoided learning facts pertinent to the crime, and was not merely negligent, a showing that is necessary to warrant giving the jury the conscious avoidance charge.
 Therefore, the Court finds that, without commenting on the merits of Defendant's overall appeal, his appeal raises a "substantial question," which, if decided in his favor, is likely to result in a reversal or new trial because the instruction pertained to six of the seven counts in the Indictment. Accordingly, Defendant's motion is granted. Because the Court finds that Defendant has met his burden on this claim and satisfies the standard for granting bail pending appeal, the Court finds no need to address whether the other bases for his appeal merit a similar "substantial question."
 Based on the conscious avoidance claim, Defendant's motion for bail pending appeal is GRANTED. Defendant's surrender date shall continue to be stayed, pending a final ruling by the Second Circuit Court of Appeals.
 SO ORDERED.
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